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IN THE COURT OF THE ADDITIONAL DISTRICT JUDGE 
SONITPUR AT TEZPUR 

 
  
PRESENT : SRI D. Ullah, AJS 
   ADDITIONAL DISTRICT JUDGE 
   SONITPUR, TEZPUR 
 
 

MISC. APPEAL NO. 4   OF 2016 
 

 
   1. Smti Raj Netri Devi………. Appellant 

 
 

-VERSUS- 
 

  
1. Sri Dukharan Singh  …….  Respondent 

 
 

A P P E A R A N C E 
 

For the Appellants :  Sri J. Sundi,  Advocate 

  

For the Respondents :  Sri D. Bose, Advocate.   

   
Date of Argument :    14-6-2017.  

Date of Judgement :   28-06-2017. 

 

J U D G E M E N T 

1.    This Misc. Appeal is filed under Order XLIII Rule 1(a) 

R/W Section 104 of the Civil Procedure Code against the order 

dated 17-6-2016 passed by the Ld. Civil Judge, Sonitpur, Tezpur 

in T.S. No.19/2016 whereby the Ld. Civil Judge, Sonitpur, Tezpur 

had returned the plaint.                           

2.             The fact of the case is that appellant as plaintiff had filed 

Title Suit No.19/2016 in the court of Civil Judge, Sonitpur, Tezpur 

along with a petition under Order XXXIX Rule 1 and 2 R/W 

Sec.151 of C.P.C. which was registered as Misc.(J) case 
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No.55/2016 for seeking ad-interim temporary prohibitory 

injunction. 

3.    The appellant in the said suit has pleaded that the 

respondent had fraudulently prepared a contract of sale of her 

plot of land measuring 4 bighas 02 kathas covered by Dag No. 

108 of P.P. No.4 of 01 katha 05 lessas out of the total land 

measuring 7 bighas 3 kathas 16 lessas covered by Dag No.74 of 

P.P. No.17 of village Bhitor Paruwa and land measuring 01 bigha 

out of the total land measuring 21 bighas 4 kathas 8 lessas 

covered by Dag No.162 of P.P. No.64 of village Parmaighuli. 

Thus, the total land agreed to sale in three dags is 5 bighas          

3 kathas 05 lessas of both the villages are under Mouza Haleswar 

of Sonitpur district. Thereafter alleging non performance of so 

called agreement of sale as plaintiff he filed a Title Suit 

No.9/2014 in the court of Civil Judge, Sonitpur against the 

appellant as defendant in the said suit for specific performance of 

the so called contract of sale. In the said suit the respondent in 

collusion with the process server of the court fraudulently shown 

the summon being served upon her and has obtained Ex-parte 

decree in the said suit vide judgement and decree dated                   

10-9-2015 for specific performance of contract.  

4.   Thereafter the respondent sought for execution of 

aforesaid decree of specific performance of contract by filing a 

petition under T.Ex. case No.17/2015. In the said execution 

proceeding too the respondent managed to serve a notice upon 

the appellant fraudulently and by impersonation and through the 

court got the sale deed executed and took possession with Nazir 

of Munsiff, Tezpur with police force by evicting the third party in 

possession and by demolishing the house and structure of the 

appellant which stood on the aforesaid plot of land on 28-5-2016 

while she was residing in Bihar. 

5.    Under the circumstances the appellant having no other 

alternative filed above title suit for seeking decree of cancellation 
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of the aforesaid fraudulently obtained decree in T.S. No.9/2014 

with consequential relief for cancellation of the sale executed in 

execution of the decree, restoration of possession, compensation 

for demolishing the house of the plaintiff which stood on the suit 

land and for injunction amongst other relief.  

6.    Ld. Civil Judge, Sonitpur, Tezpur, instead of order to issue 

summon to the defendant vide its order dated 17-6-2016 has 

returned the plaint under order VII Rule 10 of C.P.C. holding that 

the parties in that suit were parties in T.S. No.9/2014 too and 

the subject matter was the same suit land. Ld. Civil Judge, 

Sonitpur, Tezpur further hold that the decree passed in T.S. 

No.9/2014 is binding on the appellant and the decree passed in 

the said suit can only be set aside by an appellate court or any 

controversy arising during execution of the decree can be 

decided by the executing court only.  

7.   The appellant, being highly aggrieved and dis-satisfied by 

the impugned order dated 17-6-2016 passed by the Ld. Civil 

Judge, Sonitpur, Tezpur in T.S. No.9/2014, begs to prefer this 

appeal on the following grounds amongst others :-  

(i) Ld. Civil Judge, Sonitpur, Tezpur has erred in law 

while passing the impugned order returning the plaint.  

(ii) Ld. Civil Judge, Sonitpur, Tezpur has committed 

grave error of law holding that it has no jurisdiction to 

entertain the suit for cancellation of the decree passed by 

said court in T.S. No.9/2014 on the ground of fraud and it 

can only be set aside by the appellate court. 

(iii) The appellant has sought the relief of cancellation 

of the decree passed by the said court in T.S. No.9/2014 

pleading that the decree for specific performance of 

contract has been obtained from the said court 

fraudulently and said decree has already been executed to 

the satisfaction of this respondent. Under the 

circumstances the plaintiff can seek the proper relief by 



                                      Misc. Appeal No.4 of 16 
                                 Arising out of T.S. No.19 of 2016  
 

4 

 

filing petition to vacate the ex-parte decree or by filing 

appeal as because the appellant had no opportunity to 

plead the fraud in the said suit. Therefore, plea of fraud 

cannot be raised for the first time in appeal. At this stage 

the executing court of the decree also has limited scope to 

give the proper relief as because the established principle 

of law is that executing court cannot go beyond the 

decree. Therefore, the reason assigned by the trial court 

in returning the plaint is totally erroneous in law and liable 

to be interfered with and set aside.  

(iv) The Ld. Trial Court also committed error in law 

holding that “the parties in that suit were parties in T.S. 

No.9/2014 too and the subject matter was the same suit 

land and holding that the decree passed in T.S. No.9/2014 

is binding on the appellant” which the Ld. Trial Court 

means that the suit is barred by the principles of Res-

judicata knowing that the plaintiff appellant sought the 

relief on the ground of fraud. It is the established law that 

the fraud vitiates all solemn proceedings.  

(v) The grounds shown by the Ld. Trial Court is not 

the proper ground to return the plaint at this stage as 

because the trial court otherwise has the jurisdiction to try 

the suit. Hence, the impugned order is liable to be 

interfered with and set aside.  

                    

8.    I have heard the argument advanced by the learned 

counsels of both parties.  During hearing Ld. Counsel for the 

appellant has submitted that the appellant alleged that the 

decree was obtained by fraud and therefore the present suit is 

maintainable and cannot be barred by principle of Res-judicata. 

In this context he has relied on a decision of the Hon’ble 

Allahabad High Court in  Paras Nath vs. Ram Jee And 

Others decided on 7th July, 2014. He has also submitted that 
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fraud vitiates all judicial acts ecclesiastical or temporal. He has 

also submitted that fraud has to be treated as the nullity by 

every court and it can be challenged in the every court. In this 

context he has relied on a decision of the Hon’ble Supreme 

Court in S.P. Chengalvaraya Naidu vs. Jagannath 

reported in AIR S.C. 853. On the similar context he has relied 

on a decision of the Hon’ble Supreme Court in Bhaurao 

Dagdu Paralkar vs. State of Maharashtra and Others 

reported in AIR 2005 SC 3330 as well as decision of the 

Hon’ble Andhra Pradesh High Court in M.V. Savani (died) 

Per Lrs. Vs. M.D. Savani delivered on 29th March, 2006. It 

is further submitted that the Ld. Trial Court has wrongly 

observed that the present suit is hit by Res-judicata whereas 

issue of the previous suit i.e. T.S. No.9/2014 and the present suit 

i.e. T.S. No.19/2016 are/would be totally different. It is further 

argued that Ld. Trial Court has wrongly interpreted the law by 

observing that a decree passed in the suit can only be set aside 

by an appellate court or controversies arising in decree can be 

decided by executing court only whereas the law is that a suit 

challenging a decree on the ground of fraud is maintainable.  

9.   On the other hand Ld. Counsel for the respondent has 

fairly conceded the submissions of the appellant side that the 

present suit is, certainly, not barred by Res-judicata but ld. 

Counsel for the respondent has submitted that there is only two 

grounds for returning of a plaint i.e. lack of territorial jurisdiction 

and precautionary jurisdiction. As because ld. Trial Court has not 

specifically mentioned that the suit is returned under order VII 

Rule 10 of C.P.C. and as such the instant appeal under Order 

XLIII Rule 1(a) R/W Section 104 of the Civil Procedure Code is 

not maintainable. That apart, Ld. counsel for the respondent has 

pointed out another aspects that the plaintiff/appellant had 

valued the suit i.e. T.S. No.19/16 at Rs.50,300.00 (Rupees fifty 

thousand three hundred) only and ad-valorem Court fee is  paid 
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upon the said value whereas the suit is filed in the court of Civil 

Judge, Sonitpur, Tezpur  instead of filing in the lowest Court i.e. 

before Munsiff, Sonitpur, Tezpur. As the pecuniary jurisdiction of 

Munsiff is upto Rs.2,00,000.00 (Rupees two lakhs)  and as such 

instant suit is not maintainable in the court of Ld. Civil Judge, 

Sonitpur, Tezpur. Therefore, Ld. counsel for the respondent has 

submitted that returning of the plaint by the Ld. Civil Judge, 

Sonitpur, Tezpur was proper and there is nothing to interfere by 

this Appellate Court.  

 

DISCUSSION, DECISIONS AND REASONS FOR DECISION 

10.   Let me examine the case in order to decide as to whether 

any illegality has been committed by Ld. Civil Judge, Sonitpur, 

Tezpur in passing the order dated  17-6-2016 and as to whether 

the same needs interference by this court.   

11.   I have gone through the materials on record including the 

impugned order, the plaint of T.S. No.19/2016 and its connected 

documents, pleadings of the parties, relevant provisions of law 

including Order VII Rule 10 of C.P.C. as well as the decisions 

referred to above. After going through the available materials on 

record, I have found that T.S. No.19/2016 is filed with a prayer 

to pass a decree declaring that the decree obtained by the 

defendant in T.S. No.9/2014 is null and void and inoperative in 

law and order to cancel the same apart from other reliefs claimed 

in the plaint. Although, admittedly the suit land is same but the 

issues in both the cases i.e. in T.S. No.19/2016 and T.S. 

No.9/2014 will be certainly different and the question of Res-

judicata as per Section of 11 of the C.P.C. will come  only where 

the issues are directly and substantially an issue in the former 

suit between the same parties. In the instant case although the 

parties are same, the issues will be certainly different if framed, 

upon the plaint of T.S. No.19/16 with that of T.S. No.9/14. 

Therefore, this court differs with the observation of Ld. Civil 
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Judge, Sonitpur, Tezpur that as the subject matter and the 

parties are same in both the cases and as such T.S. No.9/2014 is 

binding on both the parties and the same cannot be challenged 

by way of T.S. No.19/2016.   

12.   Although the parties shall have various forum in the form 

of appellate court or to some extent the executing Court to 

challenge the decree but if the party alleges that the decree is 

obtained by fraud, then certainly a party has right to challenge 

the same in a Civil Court declaring nullity of the decree on the 

ground of fraud.  

13.   I have gone through the referred decisions of  Hon’ble 

Allahabad High Court in  Paras Nath vs. Ram Jee And 

Others decided on 7th July, 2014,  the Hon’ble Supreme 

Court in S.P. Chengalvaraya Naidu vs. Jagannath reported 

in AIR S.C. 853, the Hon’ble Supreme Court in Bhaurao 

Dagdu Paralkar vs. State of Maharashtra and Others 

reported in AIR 2005 SC 3330 and  the Hon’ble Andhra 

Pradesh High Court in M.V. Savani (died) Per Lrs. Vs. M.D. 

Savani delivered on 29th March, 2006 and after going 

through the above decisions and under the present facts and 

circumstances of the case, I am of the opinion that the appellant 

has got right to challenge the decree of T.S. No.9/2014 on the 

ground of fraud and such suit is maintainable in law.  

14.    Now coming to the basic point as to whether the plaint is 

returned under Order VII Rule 10 of C.P.C. or not. I have found 

that the Civil Procedure Code provides returning of plaint Under 

Order VII Rule 10 of C.P.C. for presentation in a proper Court. 

Although, in the instant case, Ld. Civil Judge, Sonitpur, Tezpur,  

has not specifically mentioned the provision i.e. Order VII Rule 10 

of C.P.C. but it is implied that the said order was passed under 

the said Sections of law in order to facilitate the parties to 

approach the appropriate forum for redressal of her grievance. 

That apart, perusal of the plaint reveals that T.S. No.19/2016 
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was valued at Rs.50,300.00 (Rupees fifty thousand three 

hundred) only and ad-valorem court fee upon the said amount 

was paid. The law is that one is to file case in the lowest Court. 

Presently the court of Munsiff is having pecuniary jurisdiction to 

try cases upto the value of Rs.200,000.00 (Rupees two lakhs) 

only and above Rs.200,000.00 (Rupees two lakhs), Civil Judge is 

having jurisdiction to try. From that count also a suit valuing at 

Rs.50,300.00 (Rupees fifty thousand three hundred)  is not 

tenable in the court of Civil Judge unless it is sent to that court  

for other reasons by a court of law. From that angle the court of 

Civil Judge has got no pecuniary jurisdiction to try case No.T.S. 

19/2016 and as such returning of the same under Order VII Rule 

10 of the C.P.C., in my opinion, is proper and as such I do not 

find any reason to interfere the order of the Ld. Civil Judge, 

Sonitpur, Tezpur and hence the instant appeal against the order 

dated 17-06-2016 passed by Ld. Civil Judge, Sonitpur, Tezpur in 

T.S. case No. 19/2016 is dismissed with the above observations.   

15.   Appeal is dismissed on contest.  

16.   The parties shall bear their own cost.  

17.    Record of T.S. No.19/2016 along with the other 

connected records be returned to the Court of Ld. Civil Judge,   

Sonitpur, Tezpur.  

18.     A copy of this judgment be also sent to the Ld. Civil 

Judge, Sonitpur, Tezpur.   

         19.              Given under my hand and seal of this court on this 28th of 

June, 2017.  

 

                (D. Ullah) 
      Addl. District Judge, 

   Sonitpur::Tezpur. 
Dictated and corrected by me. 

 

                         (D. Ullah) 
            Addl District Judge, 
            Sonitpur::Tezpur.  
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